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1. Introduction

Recordkeeping for Business Activities Carried out I§ontractorsis a best-practice guide
for public offices and local authorities for creatig and maintaining the records of
business activities carried out by contractors. This in recognition of the trend towards
increased contracting out of business activities yublic offices and local authorities to
contractors.

The guide supports Section 17 of the Public Recordsct 2005 (PRA), which requires
public offices and local authorities to create andnaintain full and accurate records of
their affairs in accordance with normal, prudent bsiness practice, including records of
matters carried out by a contractor. Section 17 atssays that public offices must
continue to maintain records in an accessible forrfor reference until disposal is
authorised, and that local authorities must ensurghat protected records remain in an
accessible form over time until their disposal isughorised.

The guide also supports theCreate and Maintain Recordkeeping Standardvhich is
mandatory for public offices and local authoritiesThe standard describes the
responsibilities for records of business activitiesarried out under contract.

This publication will be of interest to those in pilic offices and local authorities
involved in outsourcing business activities, inclira:

people with responsibility for recordkeeping in thé organisation

groups or individuals who draft agreements with thid parties (this could include
lawyers, recordkeepers and other staff), referrecbtin this guide as contract
managers and

contractors seeking information on recordkeeping rguirements when they
undertake a business activity on behalf of publicffices and local authorities.

2. Scope

Recordkeeping for Business Activities Carried out I§ontractors addresses the
recordkeeping considerations for public office andocal authority business activities
carried out by a contractor by:

outlining recordkeeping responsibilities for publioffices and local authorities
under section 17 of the PRA

providing practical recordkeeping advice on how tesupport contractors to
ensure these obligations are met

making suggestions on how to incorporate recordkeejmg considerations into
contracts.
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3. Definitions

The following terms are used throughout this guide:

Public office: public offices are agencies of the legislative, exutive and judicial
branches of government. They include all:

public service departments
other state services

crown entities, including: crown research instituts, crown entity companies,
schools’ boards of trustees, tertiary education itigutions, district health boards,
other crown owned entities and subsidiaries, office of parliament, state
enterprises.

This list is not exhaustive. The full definition gbublic offices is given in section 4 of the
Public Records Act 2005. A list of public offices cabe found on the Continuum
website at: http://continuum.archives.govt.nz/list-public-offies.html.

Local authority: these include:
local government organisations
regional councils and territorial authorities
council-controlled organisations and trading orgarsations.

A full definition of local authority organisations & provided in the Local Government Act
2002.

Contractor: a person, corporation or service provider who isantracted by a public
office or local authority to supply or arrange thesupply of goods or the performance of
services to the public office or local authority.

Disposal: refers to the many options in relation to the fateof public records and local
authority records including: transfer of control toArchives New Zealand or any other
public office/local authority, destruction, sale, deration or discharge.

Business activity: an umbrella term covering all the functions, proesses, activities and
transactions of an organisation and its employeeotproduce a product and/or service in
the conduct of normal business practice@reate and Maintain Recordkeeping Standajd
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4. Relationships with Contractors

Public offices and local authorities routinely engge contractors to perform business
activities on their behalf; either in their entirey, or with input from the public office
or local authority.

Relationships with contractors undertaking work orbehalf of your organisation can
be short term, or on-going. The work can be carriecut within your organisation or
externally. Examples include:

small-scale business activities, such as the engagent of a fixed-term project
manager to run an internal project, or engaging a onsultant to develop a policy
or research paper

medium to large-scale business activities, such asgaging a contract manager
to run a major utilities project

engaging a contractor to temporarily perform an inernal role, or to provide
services to your organisation

outsourcing an entire business function, for exampl using a private services
provider to manage your organisations’ internal I'Dr HR function, or contracting
out the provision of a service to clients.

5. Obligations for Public Offices and
Local Authorities

The obligation to ensure that records of governmenbusiness activities are created
and maintained always sits with the public office or local authority, not the
contractor .

The Public Records Act 2005 and th€reate and Maintain Recordkeeping Standard
sets out the responsibilities for records of contiegted out business activities.

Various other acts also support the need for a goodtandard of recordkeeping by
public offices and local authorities in New Zealandlhese include the following
legislation:

Official Information Act 1982

Local Government Official Information and Meeting#\ct 1987
Public Finance Act 1989

Health and Safety in Employment Act 1992

Financial Reporting Act 1993
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Privacy Act 1993

Copyright Act 1994

Tax Administration Act 1994
Electronic Transactions Act 2002
Evidence Act 2006.

There may also be recordkeeping requirements incled in your sector-specific
legislation and industry standards.

Public Records Act 2005

Section 17 (1) of the Public Records Act 2005 (PRAJys that public offices and local
authorities must create and maintain full and accuate records of their affairs in
accordance with normal, prudent business practicencluding records of matters
contracted out to a contractor.

The Public Records Act also requires that these reds remain in an accessible form:

public offices must continue to maintain records iran accessible form for
reference until disposal is authorised (section 1Z)) through a current,
authorised retention and disposal schedule, a genakdisposal authority or one-
off appraisal

local authorities must ensure that protected recorslremain in an accessible form
over time until their disposal is authorised (sean 17(3). Protected records are
described in theLocal Government Schedule

Create and Maintain Recordkeeping Standard

The Create and Maintain Recordkeeping Standarsupports the Public Records Act
requirements for the records of business activitiesontracted out. It is mandatory for
public offices and local authorities.

The standard says that depending on the nature ahe work being contracted out,
recordkeeping will involve either:

the contractor creating and temporarily maintainingthe records regarding the
business activity on behalf of the public office oftocal authority, or

the contractor regularly providing the public offie or local authority with

enough information about the business activity to eable the creation and
maintenance of full and accurate records (such asytproviding regular status
reports), or

a combination of the two.

PAGE 7



Contracts or agreements with contractors should coratin provisions to ensure this
can happen (see section 8 of this guide).

6. What Level of Recordkeeping is
Required for Contracted-Out Business
Activities?

Your organisation does not need to document every spect of, or keep all
information generated by business activities undeaken by contractors. This
business decision should be made with a view to méieg accountability
requirements and mitigating risk. TheCreate and Maintain Recordkeeping
Standardrequires public offices and local authorities to @ate and maintain records
of their affairs to allow them to meet their statutory, contractual and accountability
obligations.

Section 17(1) of the Public Records Act 2005 requisgoublic offices and local
authorities to maintain full and accurate records bcontracted business activities.
This recognises that business activities (such asdl authority core services and
responsibilities) are increasingly contracted ouand that there is a public interest in
ensuring these relationships are well-documented.

Note that this section does not apply to records geerated by private contractors of
the way they manage their business (e.g. timesheefsom employers). The
requirement is that the public office or local auttority must maintain records of the
relationship with the contractor and the activity he contractor has undertaken on
their behalf (see section 8).

Fact Sheet 1 — Make a Recordontains a chart with practical examples which may
help you determine which individual records from acontracted out business activity
should be created and kept.

Recordkeeping activity should be informed by the ieel of risk associated with the
business activity. Where the accountability leves high, the public office should
require the contractor to create records which wilprovide them with detailed
evidence of the work undertaken.

For example, an activity carrying a high level ofcaountability and risk for the
organisation (such as the development of a strategipolicy) may require the
contractor to keep a full record of the delivery ofthe service and provide this to the
public office at the end of the contract, or at agreed intervals.
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7. Considerations for Records and

Information Professionals

This section provides guidance for records and infimation professionals in public
offices and local authorities on the practical recalkeeping considerations for the
records of business activities carried out by coractors.

It is the responsibility of public offices and lodaauthorities to work with the contractor
to agree and clearly define expectations for thoseecords the contractor creates or
receives during the term of their engagement.

The level of recordkeeping support contractors migihneed depends on factors such as
whether they are working internally or externally For example, external contractors may
not require training on the organisation’s corporaé recordkeeping systems.

The following recordkeeping considerations can bencorporated into contracts public
offices and local authorities make with contractorsvhere appropriate.

Make sure recordkeeping requirements and responsillies are
clearly understood by all parties

Recordkeeping responsibilities should be communicad to contractors, whether they
are working internally or externally.

In regard to internal contractors - requirement 4 6the Create and Maintain
Recordkeeping Standardays that recordkeeping responsibilities must beefined,
assigned and communicated to internal contractorgust as they would be to all other
staff who create, maintain and receive records dung their work such as managers,
other organisational employees etc. This may inva@\providing the contractor with
training on your organisation’s recordkeeping systas, policies and processes.

Irrespective of whether the contractor is based imtrnally or externally, it is important to:

agree with the contractor the records you expect tdoe created, captured and
temporarily maintained during the performance of tke activity

specify the relevant policies and guidance materi#that are to be used by the
contractor when undertaking a business activity oyour behalf. This includes
internal recordkeeping policies and guidelines, thee consistent with any current
legislation (e.g. Privacy Act 1993, Public RecordstA&905, Official Information
Act 1982), and with applicable industry standards

agree on a process to share and hand over electranand physical records
throughout the contractor's engagement with your organisation, or at the
conclusion of the contract.
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Prevent unauthorised disposal of records

Disposal of public office records and local authontprotected records must be
authorised by the Chief Archivist. The disposal andbatrol requirements rest with
your organisation, unless otherwise agreed. Contac¢he Archives New Zealand
Appraisal Team for further advice: appraisal@archagovt.nz .

Maintain oversight and control of records

Check the contractor is meeting your organisationg’ecordkeeping and
accountability requirements through a monitoring pocess, e.g. reporting, audit
or inspection.

Define and document the ownership of records and theénformation they
contain — this includes records created by the cordctor while they are working
with your organisation, and records transferred byhe public office or local
authority to the contractor.

If you give a contractor custody of or access to yo organisation’s records to
assist them in their work, including copies, set elr guidelines on how long they
can keep them, and who they can share them with. Chck that all records are
returned to you by the agreed time.

Records created by, or provided to contractors musemain
accessible

Under section 17(2) and 17(3) of the Public Recordsct, public office records and
local authority protected records must remain accesble to your business and the
public for reference, e.g. through an Official Infemation Act 1982 or Local
Government Information and Meetings Act 1987 request

To help your organisation meet this requirement:

ensure records are routinely captured into your om@nisation’s recordkeeping
framework (this is described in requirement 8 of te Create and Maintain
Recordkeeping Standard)

recordkeeping metadata for records must be creatednd managed. Minimum
requirements are outlined in theElectronic Recordkeeping Metadata Standard

come to an early agreement with the contractor ovethe format of physical and
electronic records to ensure they are accessible ding the term of engagement
and after transfer from the contractor to the public office or local authority

consider getting contractors a login to your systento ease the administrative
burden, or set clear rules and expectations on whatvhen and how records are
made available for transfer or migration to your oganisation’s system
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classify and manage physical records in line wittoyr organisation’s corporate
classification system

enforce your organisation’s policies on the accedsliity of sensitive information.

Ensure records are appropriately stored

Arrange appropriate storage of all records involveth the contracted-out activity
in line with the Archives New Zealandtorage Standardand make sure the
contractor is aware of these requirements.

Come to an agreement over the storage of electronicecords, as they are
vulnerable to accidental disposal and damage.

8. Considerations for Contract Managers
In Public Offices and Local Authorities,
and Contractors

What records should be created and kept?

Contractors perform business activities on behalf ahe public office or local authority
either in their entirety, or with input from the public office or local authority. The
following records should be created:

The contracting relationship

Public offices and local authorities are responsibdfor creating and maintaining records
of relationships with contractors. This may include

the tender specifications produced, and records aheir distribution to potential
bidders

the tender and evaluation process, including reasanfor the selection of the
successful bidder

contracts, including any variations on contracts
invoices
correspondence with the contractor and

the results of any monitoring or evaluation of thecontractors’ work.
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The business activity

Public offices and local authorities may require caractors to create and provide the
records of contracted out business activities. Publoffices and local authoritiesdo
not have to do this themselves.

Creating the record could take the form of:
regular status reports from the contractor on the ativity, or

the contractor providing the records they have creted during the term of their
engagement at the end of the contract, or when reqiested by your organisation

or both.

Full and accurate records must be made of public fife and local authority affairs
that have been contracted out, in keeping with nornal, prudent business practice.
They must be in accordance with the minimum requinments of the Create and
Maintain Recordkeeping Standard

Creating records in accordance with normal, prudenbusiness practice involves
creating records which:

document the carrying out of the organisation’s bufess objectives, core
business functions, services and deliverables

provide evidence of compliance with current regulairy and legislative standards
and/or requirements

document the value of the resources of the organig#on and how risks to the
business are managed

support the long-term viability of the organisation

Factsheet 1: Make a Recordontains a chart to help staff in public offices ad local
authorities determine whether or not a specific iten needs to be kept as a record.

Use of offshore Information and Communication Techalogy
(ICT) Providers

The requirement to create and maintain full and aagrate records of the contracting
relationship and business activity also applies whepublic offices and local
authorities engage offshore ICT providers.

The State Services Commission guidgovernment Use of Offshore Information and
Communication Technologies (ICT) Service Providers
http://www.e.govt.nz/policy/trust-security/offshoreICT/ identifies risks associated
with sending government data offshore, or outsourang data processing and
management services offshore. It offers possible ggestions for mitigating those
risks.

PAGE 12 JUNE 2009: Recordkeeping for Business Activities Cadriout by Contractors



Incorporating recordkeeping requirements into contcts

Contracts or agreements with contractors should corain provisions to ensure records
are created and maintained according to the requinments of the Create and Maintain
Recordkeeping Standardlit is also good business practice and prudent Ksmanagement
and is the main way public offices and local authdties can communicate their
recordkeeping requirements to the contractor.

The benefits of formalising recordkeeping requiremas include:
retention of corporate knowledge
protection of your organisation’s assets
legal obligations can be met
mitigation of service delivery disputes
intellectual property protection.

It will also be a useful tool to help the contractas manage the business activity more
efficiently.

When incorporating the recordkeeping provisions desibed in this guide into contracts:

clearly specify the business activities and the @wls associated with those business
activities they relate to

consider both physical and electronic records.

It is good practice for agencies to undertake checkto ensure the agreed requirements
are met.

If an agreement with a contractor has already beefinalised, consider negotiating and
incorporating recordkeeping requirements into a schdule.

Example Recordkeeping Clauses

The State Records Authority of New South Wales, Auslia has developed a
comprehensive suite of recordkeeping clauses you caefer to. They are located in
Appendix B of the following publication:

Guideline 16 Accountable outsourcing - Recordkeepingonsiderations of outsourcing
NSW Government business:

http://www.records.nsw.gov.au/recordkeeping/governnment-recordkeeping-
manual/guidance/guidelines/guideline-16

Please note that these are examples only. Their pase is to give you an idea of
how you can incorporate recordkeeping requirementinto a contract. You should
consult your organisation’s legal advisor before ilising these or when drafting your
own clauses.
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Seek advice from those in your organisation with r&ponsibility for records
management when selecting appropriate clauses.

9. Further Reading and Advice

The continuum recordkeeping resource kit includingnandatory and discretionary
standards can be accessed online atitp:/continuum.archives.govt.nz/recordkeeping-
publications.html.

For additional information, see:

Council of Australasian Archives and Records Authogs (CAARA). Policy Statement 13:
Recordkeeping Issues Associated with Outsourcing aRtivatisation of Government
Functionshttp://www.caara.org.au/Policy/policy13.htm.

Department of Commerce, State Records Authority, Newdsith Wales. Guideline 16
Accountable outsourcing — recordkeeping consideratits of outsourcing NSW
Government business.

http://www.records.nsw.gov.au/recordkeeping/governnent-recordkeeping-
manual/guidance/guidelines/guideline-16/?searchternaccountable%20outsourcing

State Services Commission. Government Use of Offshdrédormation and
Communication Technologies (ICT) Service Providers

The TreasunGuidelines for contracting with non-government organisations for services
sought by the crown:

http://www.treasury.govt.nz/publications/guidance/fnmgmt-reporting/ngo

State Services Commissiolizovernment Use of Offshore Information and
Communication Technologies (ICT) Service Providers

http://www.e.govt.nz/policy/trust-security/offshore ICT/

For further advice, please contact Archives New Zealdt rkadvice@archives.govt.nz
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